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 1.  TIME:  1:30   CASE#: MSC10-01534 
CASE NAME: JEWELL VS BARCLAYS 
SPECIAL SET HEARING ON: CLOSING OF TRIAL SET BY DEPT 33 
* TENTATIVE RULING: * 
 
Appear. 

  

  
 2.  TIME:  9:00   CASE#: MSC16-02423 
CASE NAME: LEIGHT & ASSOC VS WEBER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of HOWARD S LEIGHT 
& ASSOCIATES INC FILED BY THE BANK OF NEW YORK MELLON 
* TENTATIVE RULING: * 
 
 
           Defendant The Bank of New of York Mellon’s demurrer to the First Amended Complaint 
is overruled.   
 
 Defendant shall file Answer on or before July 6, 2017. 
 
 Plaintiff has alleged facts sufficient to state a cause of action. “For the purpose of 
determining the effect of a complaint, its allegations are liberally construed, with a view toward 
substantial justice.” (Stevens v. Superior Court (1999) 75 Cal.App.4th 594, 601.) 
    
 Plaintiff Howard S. Leight & Associates, Inc. dba Leight Capital brings this action to quiet 
title to real property commonly known as 1100 Russelman Park Road in Clayton.  Plaintiff seeks 
title, free and clear of all right, title, liens, and interests in the property created between 3-14-
2001 and 2-23-2011.  
 
  Plaintiff’s ownership came through the second Deed of Trust (“DOT’). On November 21, 
2005, Victor Weber borrowed $450,000. Mr. Weber used the property to secure the loan.  The 
Deed of Trust was executed in favor of HRF Mortgage as the beneficiary.  Old Republic Title 
Company served as the trustee.  The DOT was recorded on December 2, 2005. (Exh. B to 
FAC.)  Mr. Weber defaulted on the loan and Plaintiff alleges it owns the property by virtue of its 
purchase at a trustee’s sale held on February 17, 2011, pursuant to the non-judicial foreclosure 
sale. Plaintiff recorded the Trustee’s Deed Upon Sale on February 23, 2011. 
 
 Defendant BNYM demurs on the ground Plaintiff failed to allege facts sufficient to state a 
cause of action.  Defendant argues the quiet title action is frivolous and fails as a matter of law.  
First, the foreclosure of the second lien that gave Plaintiff title to the property is subject to 
BNYM’s senior lien.  Secondly, Quiet Title is a remedy rather than a cause of action.  Finally, 
Plaintiff has not alleged tender of the indebtedness due and owing on BNYM’s lien.  Defendant 
argues these defects are fatal and incapable of amendment.   
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 Defendant is correct in arguing a second Deed of Trust (“DOT”) is subject to the first 
Deed of Trust. In California, different liens on the same property have priority according to the 
time of their creation.  Civil Code § 2897.  “California starts with a ‘first in time, first in right’ 
system of lien priorities, under which ‘a conveyance recorded first generally has priority over any 
later-recorded conveyance.’ [Citation.]” (First Bank v. East West Bank (2011) 199 Cal.App.4th 
1309, 1313.)  Here, the First Deed of Trust was publicly recorded on March 14, 2001, four years 
prior to the recording of the second lien on December 2, 2005. (FAC, Exhibits B and G.) 
 
 However, Plaintiff alleges the first lien has been extinguished. (FAC, ¶¶20-22.) As to the 
first Deed of Trust, Victor Weber borrowed $999,000.00 from IndyMac Bank on March 7, 2001, 
secured by the Property.  Mr. Weber executed a Construction and Permanent Deed of Trust and 
Fixture Filing, recorded on March 14, 2001. Plaintiff believes that Borrower’s note never 
progressed from the Construction Period to the Permanent Loan Commencement Date and the 
statute of limitations relating to the obligations has expired.  The absence of an enforceable 
obligation to be secured renders the DOT unenforceable, invalid, and subject to removal from 
the property.  
 
 Whether or not the first lien has been extinguished is not determinable on demurrer. “‘A 
demurrer tests the sufficiency of the complaint as a matter of law; as such, it raises only a 
question of law. [Citations.]’” (Berg & Berg Enterprises, LLC v. Boyle (2009) 178 Cal.App.4th 
1020, 1034.)    
 
 As to Defendant’s argument that quiet title is a remedy, not a cause of action, Civil Code 
section 760.020 provide:  “(a) An action may be brought under this chapter to establish title 
against adverse claims to real or personal property or any interest therein.”  Here, Plaintiff has 
alleged the required elements of a cause of action for quiet title. Pursuant to 761.020, a quiet 
title complaint must include the following allegations:   
 
 (a) A description of the property that is the subject of the action.  Plaintiff properly alleges 
the description of the Subject Property. (See FAC, ¶ 5; Exh. A to FAC.)    
 
 (b) The title of the plaintiff as to which a determination under this chapter is sought and 
the basis of the title.  Plaintiff alleges title pursuant to trustee’s sale on February 17, 2011. (See 
FAC, ¶¶ 6, 32.)  
   
 (c) The adverse claims to the title of the plaintiff against which a determination is sought.  
Plaintiff identified adverse claims.  (FAC, ¶¶ 7-16, 35.) 
 
 (d) The date as of which the determination is sought.  Plaintiff seeks to have the court 
issue a judgment quieting title as of December 2, 2005.  (FAC, ¶34.)  
  
 (e) A prayer for the determination of the title of the plaintiff against the adverse claims. 
Plaintiff includes pray and verification of complaint.  (FAC, p. 14.) 
 
 Finally, Defendant argues the demurrer should be sustained because Plaintiff failed to 
tender the indebtedness.  Defendant cites to Miller v. Provost (1994) 26 Cal.App.4th 1703 in 
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support of this proposition.  The court in Miller was dealing with the issue of the power of sale 
under the deed of trust, even though the statute of limitations had expired on the secured debt. 
The court stated, “California cases had continuously held that the power of sale under a deed of 
trust was not barred, or "never outlaws," and that the power of sale might be exercised by the 
trustee who held the title even though the statute of limitations had barred any action on the 
debt. [Citations.]  This rule was based on the equitable principle that a mortgagor of real 
property cannot, without paying his debt, quiet his title against the mortgagee.” (Miller v. Provost 
(1994) 26 Cal.App.4th 1703, 1707.)    
 
  From the rule stated in Miller, Defendant argues that in order to maintain this quiet title 
action, Plaintiff has to tender the indebtedness secured by the first DOT.  Miller is factually 
distinguishable.  Here, Plaintiff was not a party to the first Deed of Trust.  Plaintiff had no 
personal liability for any of the obligations of the debtor, Victor Weber.  Plaintiff is merely a 
successor owner, obtaining title through a foreclosure sale.  (FAC, ¶ 18.)  Defendant cited no 
authority for application of the rule in Miller to situations such as the one at bar. 
 
 The sole issue raised by a general demurrer is whether the facts pleaded state a valid 
cause of action—not whether they are true. (Berg & Berg Enterprises, LLC v. Boyle (2009) 178 
CA4th 1020, 1034.)   The demurrer is therefore overruled. 
  
 
Defendant’s Request for Judicial Notice 
 
 Pursuant to Evidence 452(c), Defendant requests the court to take judicial notice of the 
following: 

1. Exhibit 1—Grant Deed recorded on March 14, 2001. 
2. Exhibit 2—Construction and Permanent Deed of Trust and Fixture Filing, recorded on 

March 14, 2001. 
3. Exhibit 3—Deed of Trust, recorded on December 2, 2005 
4. Exhibit 4—Notice of Default and Election to Sell Under Deed of Trust, recorded on April 

26, 2010. 
5. Exhibit 5—Notice of Trustee’s Sale, recorded on January 26, 2011. 
6. Exhibit 6—Trustee’s Deed Upon Sale, recorded on February 23, 2011. 
7. Exhibit 7—Notice of Default and Election to Sell Under Deed of Trust, recorded on May 

1, 2017. 
8. Exhibit 8—Notice of Trustee’s Sale, recorded on August 10, 2017. 
9.  

 The unopposed request is granted.  Pursuant to CCP section 452, subdivisions (c) and 
(h), “courts have taken judicial notice of the existence and recordation of real property records, 
including deeds of trust, when the authenticity of the documents is not challenged.”  (Fontenot v. 
Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 264, overruled in part on other grounds in 
Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919.)     
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 3.  TIME:  9:00   CASE#: MSC16-02423 
CASE NAME: LEIGHT & ASSOC VS WEBER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

 4.  TIME:  9:00   CASE#: MSC17-00763 
CASE NAME: BRUZZONE VS. CALLISTER 
HEARING ON MOTION TO/FOR AMEND COMPLAINT FILED BY MILTON 
FRANKLIN BRUZZONE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

 5.  TIME:  9:00   CASE#: MSC17-00874 
CASE NAME: VASQUEZ VS STICH PROPERTIES 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY SANDRA 
VASQUEZ 
* TENTATIVE RULING: * 
 
 Appear. 

  

 6.  TIME:  9:00   CASE#: MSC17-01443 
CASE NAME: ROTH VS. JOHNSON 
HEARING ON MOTION TO/FOR ORDER DESIGNATING MATERIAL CONFIDENTIAL 
FILED BY LISA JOHNSON 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 
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 7.  TIME:  9:00   CASE#: MSC17-01713 
CASE NAME: FERGUSON VS. PATEL 
HEARING ON RIGHT TO ATTACH, ISSUANCE OF WRIT OF ATTMNT ( 
PLAINTIFFS) 
* TENTATIVE RULING: * 
 
Appear. The application for a writ of attachment is unopposed and appears meritorious. It is 
granted, but on the condition that the Fergusons post a $10,000 undertaking. The attachment 
may not be enforced and the Court will not sign an order until satisfactory proof of the 
undertaking is filed with the Court. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-02223 
CASE NAME: PAULINE VS KINDRED 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY KINDRED HOSPICE SERVICES, LLC, KINDRED HEALTHCARE, INC 
* TENTATIVE RULING: * 
 
The Court has before it a motion to compel arbitration filed by the Kindred entities. As part of its 
motion, Kindred included the declaration of Lana Skibitiansky. Skibitiansky’s declaration 
attached, as Exhibit B, a copy of the relevant arbitration agreement. However, the Court’s copy 
of Exhibit B is missing page 2 of 5. The Court is unable to rule on the motion without reviewing 
the full text of the agreement. 
 
The motion to compel is continued to July 5, 2018, at 9:00 a.m. in Department 33. On or before 
June 22, 2018, Kindred shall file an amended Skibitiansky declaration. The amended 
declaration shall be identical in all respects to the Skibitiansky declaration already on file in this 
matter, except Exhibit B shall include all of its pages. If Kindred does not have the missing page, 
Kindred shall so state in a declaration of counsel, also to be filed on or before June 22, 2018.  
 

  

 9.  TIME:  9:00   CASE#: MSC17-02224 
CASE NAME: ROGERS VS WELLS FARGO 
HEARING ON MOTION TO/FOR CONSOLIDATE OR IN ALTERN STAY 
PROCEEDINGS FILED BY LAURA J ROGERS 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to consolidate or stay the pending unlawful detainer action is denied. The basis 
for this ruling is as follows. 

 A. Consolidation. 

The Court of Appeal has held as follows: 

When an unlawful detainer proceeding and an unlimited action concerning title to 
the property are simultaneously pending, the trial court in which the unlimited 
action is pending [1] may stay the unlawful detainer action until the issue of title 
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is resolved in the unlimited action, or [2] it may consolidate the actions.  
[Bracketed numbers added.] 

Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 385. While Martin-Bragg and other cases 
mention consolidation as a theoretical possibility, plaintiff has failed to cite the Court to a 
decision where this was in fact the chosen remedy. There are two obvious reasons for this. 

First, consolidating an unlawful detainer (“UD”) action with a regular civil action would function 
as a ‘free’ injunction, staying the UD action indefinitely with no showing on the merits, no 
undertaking, and no equitable conditions. All any UD defendant would need to do is file an 
unlimited civil action raising title issues, no matter how dubious, to frustrate the UD plaintiff’s 
right to the expedited UD remedy. 

Second, consolidation is not practical, given that a regular civil action and a UD action are 
inherently incompatible proceedings. Obviously, any trial would be bifurcated, with the civil title 
issues tried first. And once those title issues are tried, the outcome of the UD action would be a 
foregone conclusion; Plaintiff has not identified any UD defenses that might prevent eviction 
independent of the title issues. If there were any such independent UD defenses, it would make 
more sense to allow those defenses to be tried in the UD action by the judicial officer who 
routinely handles UD matters, rather than in a bifurcated civil action. 

B. Stay. 

The more practical alternative would be to stay the unlawful detainer action. However, staying 
the unlawful detainer action without imposing reasonable conditions would usually be 
inequitable. See, Martin-Bragg, supra, 219 Cal.App.4th at 391 (in this context each side’s 
interests must be “balanced”); see also, id., at 393 (“trial courts have available options to 
address plaintiffs’ legitimate rights and need for protection from unjustified delay of the unlawful 
detainer proceeding”). 

In the case at bar, Plaintiff has not proposed any reasonable conditions on a stay. In fact, 
Plaintiff’s moving and reply papers are dedicated entirely to the issue of consolidation which, as 
discussed further above, the Court finds inappropriate here. Plaintiff offers no argument or 
evidence showing why it would be equitable to require Defendant to pay property taxes and 
insurance while Plaintiff lives in the subject property rent-free. 

Further, the Court finds that a Plaintiff who seeks to stay an unlawful detainer action must make 
at least some credible showing on the merits of the corresponding civil action. In the case at bar, 
Plaintiff has failed to do so. In fact, the Court recently sustained a demurrer to Plaintiff’s first 
amended complaint. In doing so, the Court noted that the Plaintiff had failed to plead an 
intelligible theory of causation. The Court also noted with respect to Plaintiff’s quiet title claim 
that she had failed to allege tender of the underlying indebtedness, or facts showing that an 
exception to the tender rule applies. Here, Plaintiff argues that “tender allegations are not 
required because Plaintiff’s causes of action are not based on irregularities in the foreclosure 
sale rendering the sale voidable, but that the sale was void.” Reply at 3.  

There are four exceptions to the tender requirement in the nonjudicial foreclosure context: First, 
if the borrower’s action attacks the validity of the underlying debt, a tender is not required since 
it would constitute an affirmation of the debt. Second, a tender will not be required when the 
person who seeks to set aside the trustee’s sale has a counterclaim or set-off against the 
beneficiary. Third, a tender may not be required where it would be inequitable to impose such a 
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condition on the party challenging the sale. Fourth, no tender will be required when the trustor is 
not required to rely on equity to attack the deed because the trustee’s deed is void on its face. 
See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13. Plaintiff’s theory does not fit into 
any of these exceptions. 

In sum, it would be an abuse of discretion for the Court to stay the unlawful detainer action 
based on the papers before it.  

  

10.  TIME:  9:00   CASE#: MSC18-00218 
CASE NAME: CMG MORTGAGE VS WEST ONE CAPIT 
HEARING ON MOTION TO/FOR COMPEL JDCL REFERENCE & SELECTION OF 
JDCL REFEREE FILED BY CMG MORTGAGE INC. 
* TENTATIVE RULING: * 
 
 Vacated. Stipulation for appointment filed 6/20/18. 

  

11.  TIME:  9:00   CASE#: MSL17-01045 
CASE NAME: WELLS FARGO VS ARROYO 
HEARING ON MOTION TO/FOR VACATE CONDITIONAL SETTLEMENT & ENTER 
JUDGMENT FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 Appear. 

  

12.  TIME:  9:00   CASE#: MSL17-04575 
CASE NAME: WELLS FARGO VS WARNICK 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY WELLS FARGO 
BANK, N.A. 
* TENTATIVE RULING: * 
 
 Appear. 
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13.  TIME:  9:00   CASE#: MSN16-2334 
CASE NAME: SANTOS VS CONTRA COSTA COUNTY 
HEARING ON MOTION TO/FOR DETERMINE RULING ON PTN FOR WRIT OF 
MANDATE FILED BY CONTRA COSTA COUNTY EMPLOYEES' RETIREMENT A SS 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this matter to June 28, 2018 at 9:00 a.m. 

  

14.  TIME:  9:00   CASE#: MSN18-0574 
CASE NAME: HOROWITZ VS. COUNTY OF CONTRA 
HEARING ON DEMURRER TO CIVIL PETITION of HOROWITZ FILED BY 
COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
 Appear. 

  

15.  TIME:  9:00   CASE#: MSN18-0574 
CASE NAME: HOROWITZ VS. COUNTY OF CONTRA 
SPECIAL SET HEARING ON: TO SET A BRIEFING SCHEDULE ON THE PTN 
FOR WRIT SET BY DEPT. 33 
* TENTATIVE RULING: * 
 
Appear. 

 


